were subjected to a possible injury if power had come on at a
time when they were not expecting it.

Therefore, the preponderance of the evidence supports the
Secretary's argument that Badger's management knew the circuit
breaker would not cut off power in case of an electrical fault
and yet Badger allowed the miners to work on the 4 p.m.-to-
midnight shift on Friday and allowed two mechanics to work on a
continuous-mining machine on Saturday without having the protec-
tion to which they were entitled.  In such circumstances, I find
that there was a high degree of negligence associated with the
violation of section 75.803 and that a penalty of $3,000 should
be assessed for that violation under the criterion of negligence.

Gravity

While the miners working in the mine were undoubtedly ex-
posed to a possible shock hazard because of the malfunctioning
circuit breaker, no one other than Lambert was actually working
close to a high-voltage circuit.  Some electrical fault would
have had to occur before any miner working on either the 4 p.m.-
to-midnight shift on Friday or the 8 a.m.-to-4 p.m. shift on
Saturday could have been injured.  Lambert was not working on
the circuit breaker on Friday and his exposure to electrocution
on Saturday was not increased by the fact that two mechanics were
working on a continuous-mining machine.  Therefore, the gravity
of the violation of section 75.803 should be examined primarily
from the standpoint of the miners who were working in the mine
on the 4 p.m.-to-midnight shift on Friday.  Some electrical fault
would have had to occur before any of the miners working on Fri-
day would have been exposed to a shock hazard.  There is no evi-
dence to show that such a fault occurred or that any other elec-
trical equipment in the mine was defective.  Therefore, the
gravity of the violation of section 75.803, while serious, was
not as extreme as Lambert's exposure was when he was trouble
shooting in close proximity to 12,470 volts with the power on.
For the foregoing reasons, a penalty of $750 will be assessed
under the criterion of gravity for the violation of section
75.803.

Summary

Bearing in mind that Badger is a large operator, that pay-
ment of penalties will not cause it to discontinue in business,
that it has a favorable history of previous violations, that it
demonstrated an average effort to achieve rapid compliance, that
there was a very high degree of negligence associated with the
violation warranting assessment of a penalty of $3,000, and that
the violation was sufficiently serious to justify a penalty of
$750, a total penalty of $3,750 will hereinafter be assessed for
the violation of section 75.803.
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